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At Work 


Bar Examination Service Committee Presents a Plan 


At our annual meeting in San Francisco in September, 
a panel discussion was presented concerning a National 
Conference of Bar Examiners’ service to provide bar exam- 
ination questions, statistical data and like assistance to bar 
examining boards. This discussion appears on pages 24-31 
of this issue of The Bar Examiner, and all examiners are 
urged to read it carefully. 


Following discussion at the meeting, a resolution was 
adopted authorizing the Chairman of the National Confer- 
ence to appoint a committee to establish such a service 
agency and to appropriate ten thousand dollars for this 
purpose. Accordingly, Chairman Thomas H. Adams of the 
Conference appointed as Chairman of the new Bar Exam- 
ination Service Committee John T. DeGraff of New York, 
and as members: Goscoe O. Farley of California, Stuart W. 
Hill of Oregon, Fred M. Mock of Oklahoma, Harry Nadell 
of New Jersey, Len Young Smith of Illinois, George H. 
Turner of Nebraska, and Olin E. Watts of Florida. Mr. 
DeGraff’s office in Albany will be headquarters for the 
Committee and Edward S. Godfrey will serve as its Execu- 
tive Secretary. 


The proposed plan of operation is outlined in the letter, 
sent to all bar examiners by Mr. DeGraff, and in the remarks 
by Len Young Smith at the annual meeting of the Associa- 
tion of American Law Schools in Chicago (pages 31-35). 
As Mr. DeGraff’s letter to the bar examiners states, “the 
success of the program and the speed with which it can 
become helpful to examiners throughout the country depend 
upon the early cooperation of all bar examiners in sending 
good questions and answers in response to this request.” 


Through their national and voluntary organization, 
there is now a concrete plan for bar examiners to help 
themselves by helping each other. Let’s make it work! 
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A Unitorm Bar Examination* 


Remarks of James E. Brenner 


Chairman of the Panel, and Consultant to the Advisory and Editorial 
Committee on Bar Examinations and Requirements for Admission to 
the Bar, Survey of the Legal Profession 


I am going to withhold my introductory remarks, because we are 
a little late, and shall interject them at the end of the panel discussion. 
Dean George Neff Stevens, Dean of the School of Law of the Uni- 
versity of Washington, will speak first, then Mr. Clark, and at the 
end of the two talks we should like very much to have a thorough 
discussion from the floor. 


It is my pleasure to present to you George Neff Stevens. 


Subject Coverage of a National Bar Examination 
By Georce Nerr STEVENS 
Dean, University of Washington Law School 


The December 1950 issue of the American Bar Association Journal } 
carried an article by Herbert W. Clark entitled “Bar Examinations: 


*A panel discussion at the annual meeting of The National Conference of Bar 
Examiners in San Francisco, September 15, 1952. 
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Should They Be Nationally Administered?” In this article Mr. Clark 
summed up the advantages of a national bar examination in a clear and 
convincing manner. Today we are here, I understand, to discuss the 
advantages and disadvantages of such an examination. I have been 
assigned the area of subject coverage of this proposed national bar 
examination. 


How broad an examination should be given? How many subjects 
should be covered? Which ones should be selected? And why? 


First, a look at the breadth of bar examinations in the states today. 
Nine states list seventeen subjects or less. Eleven more range from 
nineteen to twenty-one, six list twenty-two or twenty-three, twelve 
list twenty-four to twenty-six, and eleven list twenty-eight or more 
subjects for coverage on their bar examination. 


As many of you know, I have been advocating a substantial re- 
duction in the number of subjects listed for bar examination coverage. 
My reason: the average law student in the better law schools can take 
no more than from twenty to twenty-four subjects during his normal 
three-year course. If the state authorities list too many subjects, they 
take complete control of legal education, for it’s a rare law student who 
isn’t guided in his selection of law school subjects by the bar examina- 
tion subjects listed by his home state. The law school that tries to buck 
this restraint is in for trouble. Even our powerful national law schools 
feel the pressure. Experimentation with skill and orientation courses, 
with new fields of law not yet listed for coverage, becomes difficult. 


In recent years, several states have taken steps to cut down their 
listings, but the vast majority hold fast. 


A national bar examination should not be designed to interfere 
with the orderly improvement of legal education. It should facilitate 
that development and strengthen it. 


Consequently, the first decision which should be made is that the 
coverage of this national bar examination should be reasonable. It © 
should give the law schools and their students plenty of opportunity 
for experimenting with new courses and new approaches to the law. 


I suggest that the number of subjects listed be limited to fifteen at 
the most. 


If we take fifteen subjects as our goal, what fifteen should be 
chosen? Turning once again to the Survey of Scope and Subject Con- 
tent of Bar Examinations, we find some twenty subjects listed for cov- 
erage by at least half of the states. Eleven of this group are listed by 
over 90% of the states, two more fall within the 80% area, and the 
remaining seven between 50% and 75%. 
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We should be able to pick our fifteen from this twenty without too 
much difficulty, provided there is some agreement on what this na- 
tional bar examination is supposed to accomplish. Mr. Clark, in his 
article above referred to, takes the position that the purpose of a bar 
examination is to test legal reasoning and knowledge and to demon- 
strate a capacity for independent thought and an ability to use legal 
principles in the solution of problems. Starting with this premise, the 
number of subjects listed for coverage need not be great. 


Other writers in this field feel that the purpose of the bar exam- 
ination is to give a comprehensive examination of all the work taken 
in law school. The coverage under this approach must be much broader. 
It would be difficult to use this theory on a national bar examination, 
for the coverage of courses varies from state to state, from school to 
school, and even from student to student, in all but the most mar- 
ginal of law schools. 


Another theory is that the purpose of the bar examination is to 
test the ability of the student to handle any problem with which he 
might be faced in the practice of law. There was a day when such an 
approach was feasible. Today it just does not make sense. Skill in 
spotting issues in areas of the law never before encountered and solving 
such problems in detail is essential to the successful practice of law. 
These skills should be acquired in law school. But acquisition of such 
skills,can be tested only by library problems. We should not ask our 
students to do by analysis what should be done by research. 


Perhaps we should combine the best elements of each of these 
approaches. The national bar examination could be drawn to test the 
applicant’s knowledge of the rules of law in a group of fundamental 
subjects, his understanding of the purposes of, and the reasons behind, 
these rules and principles, and his ability to apply and use this knowl- 
edge and understanding in the solution of specific problems in these 
areas on novel fact situations. 


What, then, should these subjects be? I suggested that the numbers 
be limited to fifteen out of the twenty subjects listed by over 50% of 
the states for bar examination coverage. I propose the following: Con- 
tracts, Torts, Personal Property, Real Property, Agency, Partnerships, 
Corporations, Constitutional Law, Criminal Law, Negotiable Instru- 
ments, Equity, Evidence, Pleading and Conflict of Laws. This list in- 
cludes all of the subjects listed by 85% or more of the states. 


I have left out Wills, which is listed by 81%, and Trusts, which 
is listed by 60‘7—not because they aren’t important, but because in- 
creasingly your difficult problems in Wills and Trusts are so fre- 
quently tied into taxation and local laws of distribution, or of probate, 
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that they don’t make good subject material for a national bar examina- 
tion. If you stick to the fundamentals in Wills I think you will have a 
question which is too simple. It will test memory only. 


I excluded Sales, which is listed by only 55% of the states. 


I excluded Legal Ethics, for the reason that I don’t think that 
legal ethics can be examined on in any way to be of any value. I think 
legal ethics should, very definitely, be an important part of a law 
school program. I think it is part of our job to train these people in 
professional responsibility far beyond anything that we have done in 
the past. But I think that the subject matter of legal ethics and the 
question as to whether the person has the character to be a member of 
the bar might better be taken care of in some other way. I have found 
that the examinations on it, as such, are useless. Students always know 
the right answer. If they don’t, if they are that dumb, they usually 
don’t pass any other courses either, and they usually don’t get into 
the bar. 


I have excluded Domestic Relations, which is listed by 75% of the 
states, for the reason that, here again, domestic relations problems are 
so frequently problems of local law. 


Finally, I have excluded Practice from the list. Seventy-five per 
cent of the states cover Practice. You will notice that I include Plead- 
ing and I exclude Practice. There is a reason for this. There is, in the 
field of pleading, a pretty general approach to the subject. There is, 
let’s say, at least a common core that is more general throughout the 
United States than there is in the area of practice as such. And there 
are a lot of good questions that you can give on a pleading examina- 
tion that don’t have to be answered with respect to any particular code. 
I am afraid in the practice area, at least from what I have seen of it, 
that there is a tendency to tie it down more to the rules in a particular 
jurisdiction. 

It is a hard choice. The point is not that these excluded subjects 
are not important, but that we need not include all of them in order 
to test whether our applicant is ready to start practice. 


A word of caution. I think we should do more than list our fif- 
teen subjects. I think we should carefully define the coverage intended 
under each one. Thus, we should make it clear that Sales questions 
will not be given under Contracts, or that Trusts questions will not be 
given under Equity. Failure to define our terms can be exceedingly 
misleading. A project is now under way to look into this matter. Per- 
haps a complete report will be ready by next year. 

There will be those who suggest that the examination be broad- 
ened by including a list of optional subjects from which the student 
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is to pick two or three for answer. I urge that the disadvantages of 
this practice far outweigh the advantages. The theory of the optional 
subjects approach is a comprehensive coverage of all law school work. 
It is based at least in part on the idea that the purpose of the bar 
examination is to keep the law schools in line. The theory isn’t prac- 
tical. And the optional examination falls far short of this goal. Further- 
more, the optional examination adds nothing to the test if its objective 
is to ascertain the applicant’s ability to use legal principles in the solu- 
tion of problems in a lawyerlike manner. Also, the optional questions 
complicate the evaluation problem because applicants will not all be 
taking the same examination. And finally, if it is a truly optional sub- 
ject, the questions must be labeled and thus they lose much of their 
value. (Note and distinguish: The use of optional questions in the 
area of listed, required subjects is an excellent practice and should 
be encouraged.) 


Mr. Clark, in the article above referred to, suggested that some 
admitting jurisdictions will, and probably should, give questions on 
local law. At this point the law school men prick up their ears. The 
American Bar Association Section on Legal Education and Admissions 
to the Bar has been trying to get the law schools away from the teach- 
ing of local law and towards a national approach. I would hate to see 
the national bar examination include in it, as part of it, an approach 
which would destroy the thing which the American Bar Association 
has been rather successfully fighting for for a good many years! 


Also, it would be difficult for the national law schools to prepare 
their students for a national bar examination which included subjects 
which were to be answered on the basis of local law. And finally, this 
approach would strengthen the tendency of the local law schools to 
teach more local law, to the long range detriment of sound legal 
training. 


Some lawyers may answer that an understanding of local rules of 
law in certain areas is essential and that no one should be permitted to 
practice law in the state until he has demonstrated a satisfactory 
familiarity with these local areas of the law. 


What has been the practice on this point? The Survey on Scope 
and Subject Content of Bar Examinations looked into the question of 
coverage of local law. The returns indicated that nine states try to 
avoid local law in all subjects. Eight states indicated that even where 
questions involving local law are asked, credit is given for well 
reasoned answers, even though the applicant is wrong on or does not 
mention local law. Only eight states indicated that questions involving 
local law are, or might be given, on all the examination subjects. 
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Twenty-three states indicated that they frequently or regularly asked 
questions involving local law on Civil Procedure, including Pleading 
and Practice. A few states examined on the local law of Community 
Property (3), Constitutional Law (5), Criminal Law (5), Evidence 
(5), Local Statutes (6), Mining Law (1), Probate (2), Special Local 
Statutes (3) and Water Rights (3). 


It seems fair to say that these findings are indicative of a feeling 
on the part of the vast majority of those responsible for choosing bar 
examination subjects that coverage of local law, with the possible 
exception of Practice, is not necessary. I do not think that in planning 
a national bar examination we should discourage the trend away from 
local bar examinations. 


Where knowledge of local law is important, the applicant could be 
advised to study those areas and, if thought advisable, submit an affi- 
davit that he has done certain prescribed work thereon, as a condition 
to taking the bar examination. This would at least assure familiarity. 


It occurs to me that there is another danger if we sanction the 
custom of local questions on a national bar examination. The practice 
may well develop of using the national bar examination to test the 
applicant’s ability to think and reason like a lawyer, followed by a local 
bar examination on a host of subjects, each important in its own right, 
and now included to make sure that the applicant is ready to practice 
law locally—that is, that he knows the local rules of law. The result 
will not be a better bar examination system. It will be just another 
economic hurdle in the path of the applicant seeking admission to 
the bar. 

Mr. BreNNER: Like Dean Stevens, Mr. Herbert W. Clark, who 
is to speak next, was a participant in the preparation of the report on 
bar examinations and requirements for admission to the bar of the 
Survey of the Legal Profession. He has devoted a great deal of time 
to the question of a national bar examination. He has traveled over 
the country, discussed the problem with many of the law school 
people and with many of you bar examiners. He has now reached the 
point where he is pretty much the authority in this country on this 
idea. He has approached Foundations, with the idea of perhaps getting 
‘some financial help if the national bar examination is launched. He 
has been given some encouragement and before too long a grant may 
be available. We hope that when we finish today we shall have covered 
the many angles that are presented by this problem and, through a 
full discussion, come to some sort of conclusion as to what action 
should be taken. 











It is my pleasure to present Herbert W. Clark, former Chairman 
of the Section of Legal Education and Admissions to the Bar and a 
former Chairman of the California Committee of Bar Examiners. 


Mechanics of the Proposed National Bar Examination 
By Hersert W. CLarK 


Former Chairman of the A.B.A. Section of Legal Education 
and California Committee of Bar Examiners 


Three things have happened to me today that have been rather 
upsetting. When I got to the office this morning one of the young men 
saw this blue ribbon on me. It has the words “Reception” on it in gold 
letters. The young man said, “You look like a prize in a livestock 
show.” I thought that was excessively familiar, but I had to pass it. 


Then Dean Stevens comes along and blasts a favorite idea of mine. 
That is upsetting. And Professor Brenner then says that I am ap- 
proaching the point of being a nationally recognized authority on the 
subject of a national bar examination. Well, if you are prepared to 
believe that, you are prepared to believe anything. 


I have been assigned the portion of this subject dealing with the 
mechanics of the national bar examination, which is the simplest part 
of the subject, in my conception of it, and I am therefore very glad 
that that was assigned to me. 


I don’t see how there can be any real difficulty with the mechanics. 
Mechanics are always troublesome, but when we stop to think that 
the medical men administer a national examination, the results of 
which are accepted in practically every state in the United States; 
when we stop to think that the dentists do the same thing, that the 
certified public accountants do it, and that theirs is accepted in every 
state, and that even the trained nurses do it, I don’t see why lawyers 
should be deterred by any mechanical difficulty about a national bar 
examination. 


In what I am going to say I shall not lay down any hard and fast 
rules. I don’t intend to do that, but as I conceive the mechanics of the 
national bar examination, they would be something like this: 

In the first place, you would have to have a central governing 
body. And these thoughts that I am expressing to you are not final, 
and they are my own personal thoughts; nobody else is responsible 
for them, and I may change my mind. They are thrown out for your 
consideration. 


The make-up of that national body should be of lawyers in active 
practice, and of law teachers actively teaching in law schools. I should 
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think that the national governing body, the legislative body, the policy- 
making body, should be named by the American Bar Association 
through its Section on Legal Education and Admissions to the Bar, and 
that the law teaching members of the legislative body should be named 
by the Association of American Law Schools. 


Of their numbers, and the numbers of each group, I have no 
definite ideas, except one, and that is that in my opinion this plan, if 
it is erected and put in operation, has got to be controlled by the 
practicing bar, if an issue is ever raised between the law schools and the 
practicing bar. My reason for saying that is this: (It is what I think 
is a practical reason.) If the impression should ever get out at the 
bar that the law schools are trying to run the bar, we might as well give 
up the idea of a national bar examination right now. 


On the other hand, it is not going to be detrimental to the law 
schools if the power, in the event of the necessity of exercising it to 
control the national bar examination, is placed in the hands of a board 
made up of a majority of practicing lawyers. 


Of course I assume throughout that there will be proper and rea- 
sonable selections made of the practicing lawyers on that board, and of 
the law teachers. Lawyers have done that sort of thing before in 
other matters, and they certainly can do it in this matter. 


Then, from that step, the next one. What will that board operate 
under? It would operate under a corporation, a non-profit educational 
corporation. It would have an Executive Director, with a staff, sta- 
tisticians, assistants, and the necessary clerical help. 


Right now the states spend enormous sums of money, when you 
put their entire expenditures together, in administering their bar 
examinations—something over $400,000. California alone spends ap- 
proximately $90,000, New York spends a substantial sum, and Illinois. 
Some states spend very, very little, a few hundred or a thousand dol- 
lars maximum. Some states examine only seven or eight men on an 
average a year. 


The California system, as you all know, envisages the writing of 
questions by competent men outside the State of California. Those 
questions, and the briefs on the questions, are paid for. I don’t know 
what the price paid now is, but it is not high enough to attract much 
of the time of a first-class man in a law school who is competent to 
draw a good question. And, incidentally, everybody isn’t competent 
to do that. Certainly most practicing lawyers are not competent to do it. 
I should say that the vast majority of law teachers are not com- 
petent to draw good examination questions for an examination for 
admission to the bar. It takes special aptitudes and special training. 
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A nationally administered examination could afford to pay 
somewhere from $300 to $500 per question and answer—not answer, 
brief. Then as to the man selected to draw the question—for example, 
if you. wanted a question drawn in contracts, get Corbin to do it. 
Probably nobody would question his ability to draw a question for 
examination for admission. Pay him from $300 to $500 for one ques- 
tion in contracts, and the brief to go with it, and so on, through all the 
subjects mentioned by Dean Stevens. 


How would the questions be handled after they are drawn? They 
should be put through a group of what we may call experts, although 
that is a very much abused term, at the national headquarters of the 
National Bar Examination Association, or whatever you wish to call 
it, under the general leadership of the Executive Director, and the bugs 
taken out of them. 


We found, here in California, when I was on the Board of Bar 
Examiners, that one difficulty was this: The top man, admittedly the 
top man in this country, in conflict of laws, was asked to draw some 
questions for us here on our examinations on conflicts. We couldn’t use 
a single one of them. And the reason was that there were too many 
bugs in his questions, too many catch points in them. The questions 
that he drew were perfectly fair for his students, but they were entirely 
unfair for students who had come from other schools; so we just 
couldn’t use them. We had to abandon them. So questions, by whom- 
ever drawn, I should think would have to be put through a winnowing 
process by a group of experts at central headquarters, under the gen- 
eral leadership of the Executive Director of the organization. 


After that is done what is the next step? You decide on the ques- 
tions you are going to give within this group that Dean Stevens has 
spoken about. I accept that, tentatively anyway, as a proper number 
of subjects, although I express no opinion on it. I am not competent 
to do that. That really is a question for the law teaching fraternity to 
determine, in my opinion, and advise the legal profession about after 
a careful survey of this situation is made throughout the states, if the 
surveys already made are not adequate. 


The questions, then, would be sent to such an organization as the 
Princeton Testing Service which, under another name, administered 
the College Board examinations, and that Service would be charged 
with the duty from that point on of implementing the entire examiria- 
tion process all over the United States, so that the examination would 
be held at the same time and under proper safeguards. 


The answers would then be sent back to the Princeton Testing 
Service under their instructions, and then turned back by the Prince- 
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ton Testing Service to the national organization, the Executive Di- 
rector, who then would have the questions read and graded. 

That is a technical process that the law school men know a lot 
more about than I do. But we do it fairly successfully here in Cal- 
ifornia, notwithstanding the loud objections that are raised every now 
and then. It is on, the whole—the system that we use here—a system 
that has worked fairly well. It probably could be made to work much 
better by a properly financed national organization. 

The grades are then given, after the reading. Then what is done 
with the papers? They would be sent back to the respective states from 
which they came, to the bar examining committees in the several states. 
Those committees would certainly at the outset, I should think, not 
be bound by the grades assigned, but could raise or lower them ac- 
cording to the standards in the various states. The ultimate hope, of 
course, would be that eventually the grading assigned, or the grades as- 
signed by the national group, would be accepted by all the states. 
Maybe that is too much to hope for in the lifetime of some of us, but 
that ought to be the ultimate objective. 

It seems to me that that outline of the mechanism to be used under 
the guidance all the time, so far as the examinations are concerned, of 
the law teaching fraternity, is adequate. This plan couldn’t be a suc- 
cess without their full cooperation. In my opinion the law teachers have 
got to dominate that phase of the national organization. I don’t mean 
by sheer strength, but because of their merit in that field they must 
have the final say about the subjects that are going to be examined 
upon and the type of questions that should be submitted to candidates. 

Something has got to be done by the legal profession to improve 
the examination process all over the United States. I will say, without 
the slightest hesitation, that we lawyers ought to be profoundly 
ashamed of ourselves at the condition in which examinations are found 
in the several states. There are some exceptions, but those exceptions 
are not very numerous. 

The principal criticisms against the examination systems as they 
are now administered all over the country are these, there being others, 
too: No uniformity whatever exists in the quality of bar examinations 
given in the different examining and admitting jurisdictions. There is 
very little uniformity to be found in the quality of bar examinations 
given within the same examining and admitting jurisdiction; that is, 
they vary from year to year or from examination to examination. There 
is no uniformity in quality in them. 

As traditionally and currently set up, the typical bar examination 
is not an accurate test of the training that has been, and is being, 
offered by the better law schools of the country. 
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Now those are pretty severe criticisms, and yet they are criticisms 
that have been made by everybody who has looked into this question. 
The question was looked into very carefully by the Survey of the Legal 
Profession. 


Beyond explaining the mechanics as I envisage them, there are 
just a few words more that I have to say. 


Of course, to experiment with a national bar examination will cost 
money. Oddly enough, for some things some lawyers want to do, and 
large numbers of lawyers want to do, it seems to be quite difficult to 
get money with which to make an experiment. 


To experiment with this national bar examination idea would cost, 
according to the estimates that have been carefully made, at least 
$150,000. Or, more accurately, it would have cost that two years ago, 
and perhaps would cost nearer $200,000 today than the $150,000 of 
two or three years ago. 


That money has got to be raised with the aid of some one or more 
Foundations in this country. Or if any of you are favorably struck 
with this idea of the national examination and know several rich 
people who want to get rid of some money in experimenting with legal 
education, send them around, and we will take care of them. 


We have approached three different Foundations. We have re- 
ceived distinct encouragement, but no action from any of the three. 
There are still two more with which we expect to take the matter up in 
the course of the next sixty days. I don’t know whether we will be suc- 
cessful in getting the funds. 


Why do we need all that money? I don’t think the people who have 
been advocating nationally this idea of the national bar examination 
have any idea that the states are going to take it and begin to pay for 
it right away. It has to be experimented with, and has to be offered 
to the states, some of them, for practically nothing, and to some of 
them for nothing. Send out a set of questions drawn by these experts, 
along with the briefs. Let them look them over and see whether or not 
they can draw or find, anywhere, at as little cost, any questions that 
are as good in testing applicants for admission to the bar as the ques- 
tions sent out by the organization contemplated. 


It is hoped that within three, or possibly a maximum of four years, 
the experiment can be made self-sustaining because it is easily demon- 
strated that even if the national organization should pay somewhere 
from $300 to $500 for each question and brief for a national bar exam- 
ination, it could sell those questions for not to exceed $100 per candi- 
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date, and perhaps for even less, depending upon the wideness of the 
acceptance of the idea. 


I don’t know that I ought to go into this phase of it, which hasn’t 
anything to do with mechanics at all, except to raise a question. I 
appreciate the strength of Dean Stevens’ criticism of my idea that 
perhaps the states should add questions of their own to the national 
bar examination questions. I don’t know. I am disturbed by his crit- 
icism of that idea, and I recognize the probable validity of what he said. 


On the other side of the picture, there is a danger that invokes, 
by asking questions only on the fifteen subjects that he mentioned— 
I should think (being a lawyer, not a legal educator) —a tendency for 
some law schools to limit their teaching largely to those fifteen subjects. 
Now, with his precise objective of the bar examination, that wouldn’t 
make any difference, anyway. And maybe we are going to come, 
within a few years, to the examination of applicants for admission to 
the bar on the basis of their answers to objective questions—a sort of 
1.Q. test. I don’t know. But in any event, I have outlined to you as best 
I can in a few words the main mechanical features of the national bar 
examination idea, and I have told you why some of us think that we 
have got to do something nationally, because, for example, it is just 
outlandish for a top man at Harvard, of his year, to take an examina- 
tion in some state and fail in that examination, even when he has de- 
voted the summer to reviewing his three years’ work at Harvard. And 
that very thing has happened, not once but many times, in the case of 
students from various good law schools. Now why is it? It is simply 
because the bar examiners are not able, or maybe don’t want, to draw 
questions which really test the graduates of good law schools. 


Comments of James E. Brenner 


Before we proceed with the discussion from the floor, I should like 
to say just a word in reply to the observation made by Dean Stevens, 
particularly on the optional question phase of the examination. 


To my way of thinking, there isn’t anything that has been over- 
looked over the years that is as important as the optional question. 
If we assume that all students take exactly the same courses, the 


same content in the same courses, that would be one thing; but that 


just isn’t the case. You can take the great teachers of Contracts in 
this country, and you will find that they are not covering the same 
content in the same detail. One teacher will find that as a teaching 
medium he can take some particular principle and develop it more 
effectively as a teaching medium than some other teacher might feel 
that he could. 
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Where you find that the content is not the same, although the 
title of the course may be the same, what happens when the student 
takes the bar examination, for example, in Contracts if one student 
studied under an instructor who did not cover illegality, and other 
students studied under instructors who did cover illegality? The 
applicant is taking a different examination if he hasn’t had that back- 
ground in illegality and has to answer the question without any option. 
That is just one observation. 


You find that in bar examinations today in a great many cases 
there is content that some of the students have not been exposed to, 
even though they have gone to good schools. There may have been 
some reference to it, but not sufficient for the student to handle it 
with the same skill as the one who has had considerable coverage of 
that subject. 


With your optional question you don’t have that problem in the 
same degree. If a youngster has not had the content, he can go on 
to the next question and answer it. 


Of course, you can go on indefinitely and you may find that 
he will have trouble with two or three of the subjects, but if you 
require him to answer four out of six questions in a particular session 
you accomplish the advantages of having optional questions. You 
protect him in a degree against content with which he is not familiar. 


The other comment goes to the question that Dean Stevens raised, 
about having a restricted number of subjects. There isn’t any ques- 
tion but what you can find out whether a boy or a girl has a legal 
mind by examining him on fifteen subjects. You can do it with ten. 
But there is something beyond that which I think we have overlooked 
in a degree that is making trouble for us. And that is to get students 
to take the so-called elective courses which today are becoming so 
important. If we do not give them some coverage, we are going to 
find that the layman is taking over. 


Now I do not want to belabor that, because you all know that 
the layman has taken over in some fields of the law. But unless you 
do give encouragement to the student to take those elective courses— 
not to neglect the basic courses, but in addition to the basic courses— 
the student will not take those elective courses. He will not take them 
if they are not included in the bar examination in a degree that will 
encourage him to do so. 


As to Taxation, just a very short time ago in this state one of the 
state schools did not give a course in Taxation. It was only when the 
course in Taxation became a “must” in the bar examination that all 
law schools included this course in their curricula. Nobody in law 
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school today would think of finishing his course in law school without 
taking Taxation. But the bar examiners had to come along and pay 
some attention to Taxation in the examination before this came about. 


If you have optional questions, you can do that. You can give 
questions in the elective fields and thereby lend encouragement to the 
schools to offer those courses, and to the students to take those courses. 


On the question of labels, you do not have to label optional ques- 
tions. I think it would be a very serious mistake to label them. All 
that you ask a student to do is to recognize the principles regardless 
of whether it is a so-called elective course or whether it is one of the 
basic courses. If you don’t label the questions, the student is con- 
fronted with a situation similar to the one he has when he sits at his 
desk and talks with a client. The client doesn’t tell the young lawyer 
what principles of law are involved in his particular state of facts. It is 
up to the student to find out what they are. The same thing is of 
importance in the bar examination itself. Don’t label the questions. 


On the question of the national bar examination and local law, 
is there any reason why the bar examiners in a particular state can’t 
exercise their own judgment as to whether they want to have addi- 
tional questions on local law? Suppose it is a two-day examination. 
Give a third day, if the bar examiners want it, on local law. 


If there is any one thing that this national bar examination is not 
going to do it is to take away from the bar examiners the authority 
and control they have over bar examinations. All it is going to do 
is to help them with the work that is probably the most difficult of 
all for the bar examiner. That is the drafting of the questions. Give 
the bar examiners more time to work with the policy problems and 
to study the results. It takes a whale of a lot of time to prepare and 
to give a good bar examination. Much of that time can be saved if 
you have something like a national bar examination. 


General Discussion 
Cuar.es L. NEELy, Secretary, Tennessee Board of Law Examiners: 
I have been on the Tennessee Board for ten years and I want to tell 
you about the operation of the board. 


We have four examiners who are selected by the Supreme Court, 
and each one gives a session of the examination. Our examinations 
last two days, and there are two sessions to each day. The papers 
are all graded by the different examiners without knowing whose 
paper is being graded. After that is done, the bar examiners get 
together; we compare the grades and see how they are. If there are 
any great discrepancies, we go through and re-examine the papers, 
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and we do that without knowing the person, without knowing his 
color or anything else. It has to be entirely fair. 


We also have the grades of all the students in the different law 
schools in Tennessee, and if those bar examination grades of the appli- 
cants vary from the grades in school, we go back and examine those 
papers, to be fair with the applicant who is taking the examination. 


Here is a different thing which I think all these gentlemen have 
failed to take into consideration: that is that the applicant, when he 
has finished the law school, is coming then into the period of being 
a lawyer, and the questions should be asked by somebody other than, 
as I view it, the teacher who has taught him on that particular sub- 
ject, or any other teacher. I think the great thing about the bar 
examination is that the papers are being graded by men who listen 
and watch the reasoning, and all that. That is the great feature of the 
examination, not a stereotyped answer as to how many components 
in a contract, meeting of the minds, mutual assent, and just stereo- 
typed phrases, but the reasoning of the man himself in the examination. 


When we went on the board we had as many law schools as any 
state in the Union, except the State of California. Those poor law 
schools have evaporated, until now we have only seven law schools 
in the state, and two of those will no longer be in the state. They are 
complying with American Bar requirements. 


We had a meeting with all the deans of the law schools of our 
state, and talked about the type and kind of questions. And with 
their approval we went over questions with them as to what type and 
what kind would be fair. We had very wonderful results from that 
conference. Also, we go to every school in the state and watch the 
instruction. We have some fine law instructors in Tennessee. 


Why shouldn’t the State of Tennessee examine the men that want 
to practice in the State of Tennessee? Why should we in Tennessee, 
or in any other state, build up an octopus or put in a robot for the 
people who are going to practice law in our state? I think it is con- 
trary. We are having too much bureaucracy in this country; we are 
having too much centralization. The states would like to have sugges- 
tions and all, but I think the proposal is just a building up of a 
Frankenstein monster and making the states robots. 


The medical profession has tried a national examination. I think 
twenty-one states pulled out because they found it was not satisfactory. 
I think that is correct because my boy is going to Washington Univer- 
sity in St. Louis and is studying medicine, and he had to come back 
and take the State Board medical examination. And he told me there 
were nineteen or twenty states which wouldn’t subscribe to a national 
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examination and pulled out of it. This just applies, as I understand it, 
to the first two years on science. 


Here is what I think on the whole matter. The great thing about 
the lawyer is his fundamental examination on his academic work. That 
broadens him. And the broader that is, the better he can understand 
the principles and problems of law. 


And what in common does Tennessee have with Minnesota on a 
great number of propositions of law? And in the great State of New 
York? We don’t have the propositions they have there. 


I think that the moral fitness of the applicant is one of the most 
important things we have to have in lawyers who are coming into 
the practice of law. 


Hersert W. CiarK: I wonder if the gentleman from Tennessee 
would give me some information on two questions. First, do the mem- 
bers of the Board draw the examination questions? 


Mr. NEEty: Yes, sir. 

Mr. Cirark: And do the members of the Board correct and grade 
the papers? 

Mr. NEeEty: Each member corrects the papers he has, yes. 

Mr. CiarK: The members of the Board do that? 

Mr. NEEty: Yes. 

Mr. CuiarK: Thank you, that is all I wanted to know. 


Mr. NEEty: I am going to tell you something else, in answer to 
Mr. Clark. On one examination, we sent out and got questions from 
every state in the Union and especially from your State of California. 
We received those and wrote to different people and obtained the 
briefs and all on the questions. When we examined the applicants’ 
papers, we found we didn’t do a bit better on it, or a bit worse, than 
we did on the usual Tennessee examination. 


SEewarp P. Resse, Dean of Williamette University College of Law: 
In regard to mechanics, I would like to bring up a point which Mr. 
Clark covered. That is the fact that this national examination would 
be given the same day, and it might be comparable to the admissions 
test or the aptitude test given by the Princeton Educational Testing 
‘Service. Ordinarily we have an essay test in examining people for 
law, but even if there isn’t a great difference between that test and 
the test given by the Princeton Educational Testing Service, which 
is an objective test, there is such tremendous competition in passing 
bar examinations that if you start the examination in New York at 
nine o’clock, on the West Coast it would be only four o’clock in the 
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morning, or five, or whatever it would be, and there would be a 
possibility that the questions might be transmitted out there. 


The second thing I should like to ask is in regard to the remark 
you made, Mr. Clark, concerning the aptitude aspect of the question, 
that we might come to a place where we could have an objective test. 
As an educator I would like to say that it seems to me that that might 
be questioned as to soundness, in that we get people in law school who 
have made “A” grades by marking “x’s” in squares and we find that 
they fall down when they start to answer questions that require 
analysis and an essay. And I sometimes wonder if the education they 
have had insofar as pre-law work is concerned is not rather useless 
insofar as preparing a person for law, and when he gets into the prac- 
tice I wonder if it will be possible to handle a law case by marking 
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some “x’s” in a square. 


Mr. Cuark: In the first place, I must have misquoted myself. I 
am not a believer in the objective test. I said we may come to that 
some day, I don’t know. But, frankly, I am not a believer in it. 


On your first question, as to the administration of the examination, 
the very point you raised is one which troubled us. We consulted 
Mr. Chauncey, the head of the Princeton Testing Service, and he said 
that it could be worked out. We went no farther than that, because 
they have had more experience in that sort of thing, I suppose, than 
anyone else in the world, as I suppose you know. 


Mr. BRENNER: With the essay question, certainly there is very 
little possibility of anyone who doesn’t know enough to write a good 
answer taking advantage of the small difference in the time that 
would be available. With the objective type question you might have 
a different situation. 


H. D. HavicHurst, Dean of the Northwestern University School 
of Law: I want to say a few words about the optional question, and 
perhaps to ask a question about it. I have no experience with the 
optional question. We don’t use them in the law schools, and I am 
sure there is no place for them in the law schools. But it does seem 
that the optional question may meet some very real problems with 
respect to coverage and the relation between the bar examination 
and the law school curriculum. 


There are two methods of handling the optional questions, it seems 
to me. One is that you label the question as optional, and the other 
that you give an applicant an election to not answer a certain number 
of questions in a given session. I want to ask Mr. Stevens whether 
his objection to the optional question would apply to that type of 
optional questions where you do not label any questions as optional, 
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but simply give the student an election to leave out certain ones, or 
perhaps after he has answered them to take them off his list, if you 
give him plenty of time to decide which questions he wants to leave out. 

Mr. Stevens: I think it is a very good plan to put optional ques- 
tions in to take care of the situation that Jim Brenner raised within 
an area of one of the examinations. There should be a couple of 
optional questions within the contents of the subjects we have. 

My feeling is, however, that there shouldn’t be a group of optional 
questions mixed into that group on the optional subjects, because of 
the time it takes the students to make up their minds that the questions 
belong to that group rather than to this group. 

Mr. HavicHurst: That is exactly my point. 

Mr. BRENNER: In the actual administration of the examination, 
as to the arrangements where you do have optional questions, the 
student, if he is proceeding as effectively as he could, would read the 
first question and if he could not answer it he would go on to the 
second one. He would not read all six of those questions to start with. 
He would simply proceed to the questions involving principles of law 
with which he was sufficiently familiar to answer. 

We had an examination last October in California where thirty- 
seven per cent passed. In that examination there were four questions 
with content that had not been covered in many of the better schools. 
Now, a student who is an average student, or a little below, doesn’t 
build up much of a margin to take care of questions that he knows 
very little about or he isn’t sufficiently familiar with to get a good 
grade. As a result, he may fail the examination. In the next examina- 
tion there were optional questions, and sixty-one per cent passed! 

The group taking the second examination was not as strong a group 
as the group taking the first examination. Most of the group taking 
the first examination came from the top schools and would ordinarily 
have passed if they had not run up against content with which they 
were not familiar. In the second examination, when sixty-one per cent 
passed, there were many repeaters, students who on the average would 
probably not measure up as well as those who took the first examina- 
tion. That is the difference in the results you get when you have 
optional questions and when you don’t have them. 

Sam NEATHERY, member of the Texas Board of Bar Examiners: 
I have been a member of the Texas Board of Law Examiners for thir- 
teen years. It seems to me that you have something that is pretty fine 
in theory, but you are going to have a lot of trouble in practice. 

The fundamental question is, what is the object of an examina- 
tion by a Board of Law Examiners, when you have law schools that 
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are approved by the American Bar Association? Why not say that 
every graduate of a law school approved by the American Bar Associa- 
tion can be admitted to the bar in any state without examination? 


Undoubtedly the theory is that there ought to be some kind of a 
test, independent of what the law schools give, to determine whether 
a man should be admitted to practice law in a particular state or not. 
And you are going to run up against this practical difficulty. You 
have the question that is peculiarly true in a lot of southern states, 
and in Texas, whether or not the legislature is going to say, ““We don’t 
want anybody to have any say-so about who is going to practice law 
in Texas, so consequently we will pass upon the proposition of who 
gives the examination and who prepares the questions.” 


Then if you have questions prepared by a central board, and the 
applicants in Arkansas all failed on that test, or Texas, or even Cali- 
fornia or New York, the first thing you know you are going to have 
repercussions in your legislature, saying, “We don’t like the idea of 
some central board preparing the examination that the students of 
our law schools can’t pass down here.” 


Maybe I am raising questions that will never come up, but you 
are going to encounter that situation somewhere along the line. Per- 
sonally I would be very happy to have somebody prepare me a good 
set of questions. That would take a world of labor off us law examiners. 
There isn’t any question about that. And I would be very happy to 
have somebody else grade them. But I don’t think you will ever get 
to the point where the legislature of Texas will say anybody outside 
of Texas can read the examination papers of a boy who takes the 
examination in Texas. 


I am not only talking about Texas; I am talking about practically 
all the other states of the Union. You are going to have repercussions 
in your state legislature. You had them in California, I am told. You 
flunked so many on one examination that you were going to have an 
investigation in California, so the papers stated. 


Mr. Brenner: That is why we went back to the optional question. 


Mr. NeatHery: The next time you had an examination you had 
61 per cent pass, and you only had 33 1/3 per cent the first time. When 
you fail too many of them you are going to find some country fellow 
in the legislature will get up and speak in favor of abolishing the state’s 
tie with the national board of examiners. 

We feel like we have done a pretty good job in Texas, and we 


have only one night law school left in Texas, and all schools except 
one are approved by the American Bar Association. I know we haven’t 
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done the job we ought to do. I very seriously doubt that anybody has 
done the ideal job. But who is complaining about it? 


As far as the law schools are concerned, if they are the ones who 
want to prepare the examinations I would be very happy to let them 
have the whole thing. But I don’t think the legislatures of the states 
would agree to it. And I doubt very seriously whether a majority 
of the lawyers would. 


That is some of the practical aspects of the application of these 
beautiful theories you have. 


Mr. BRENNER: We have run over the time allotted to this panel. 
I think in fairness to the other panels, we will have to yield and if at 
the end of the session there is some time left over I hope that we will 
be permitted to continue with the discussion, because I know many of 
you have a lot of things to say that we would like to hear. And I do 
hope that we will find time, either at the end of the session today or 
tomorrow, to hear from more of you. 


Smiles from Oregon 


Members of the Oregon Board of Bar Examiners attending the annual 
meeting in San Francisco: Clarence D. Phillips, Lofton L. Tatum, 
Andrew J. Newhouse and Stuart W. Hill. 




























JoHN T. DeGRAFF EuGENE GLENN 


A National Conference 
of Bar Examiners’ Service” 


Remarks of Eugene Glenn 
Past Chairman, The National Conference of Bar Examiners 


I think that several of the points that John and I were going to 
raise as a preface to our remarks this afternoon have been rather 
thoroughly covered in some of the questions from the floor. 


The National Conference, from the very inception of the idea of 
the standard bar examination, has fostered and aided it and given it all 
possible encouragement. The proposal we are now submitting is not 
a substitution for the standard bar and, in submitting this proposal, 
the National Conference is not retracting its long standing endorse- 
ment of the standard bar. Many of the members of The National Con- 
ference of Bar Examiners have been quite discouraged by the lack of 
progress, and I think that we are conversant with the situation that 
rather generally prevails in the country. There is a feeling, though, 
on the part of some of the proponents of the standard bar that anything 
that might be done looking toward a general supplying of help, infor- 
mation, of questions, to the bar examiners, to that extent undermines 
the possibility of the standard bar being brought into operation and 
being. 

We all take considerable pride in our own little accomplishments, 
in our own little bailiwicks. But among ourselves, and in the presence 


*A panel discussion at the annual meeting of The National Conference of Bar 
Examiners in San Francisco, September 15, 1952. 
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of the deans who know pretty much what it is about, I think the bar 
examining procedures generally in the country can stand a great deal 
of overhauling and a great deal of improvement. I mean nothing dis- 
paraging to any bar examiner in any jurisdiction. He comes to this 
calling with little training and little preparation, pretty far removed 
from law school in the usual case; and it is a proposition of not many 
people being very expert in (1) the drafting of proper questions, and, 
(2) the appraisal and analysis of the answers. 


As a result, in many jurisdictions it is fair to say that the best 
trained boys from the point of view of their basic education have the 
hardest time passing the examination. There is just too much provin- 
cialism in the bar examining field. 


The bar examiners have been crying for years for help to do a 
better job. Some of us who have been on the Conference Committee 
feel that we owe it to them to try to make some little help available, 
to give them some little improvement. 


The standard bar may or may not be the ultimate answer. Suffice 
it to say that I queried the representatives of three states this morning, 
which in the aggregate examine perhaps five thousand men a year, 
or better than a third of the total, and I have reason to believe that 
if the standard bar came into operation tomorrow those three states 
would be absent from the participants. Since that time I gather that 
Tennessee and Texas would also be absent. 


Dean Johnston of Denver said, in an article he wrote very recently, 
in speaking of the standard bar: 


“It must again be noted that the show first went into rehearsal 
some twenty years ago, and we haven't yet got it on the road.” 


That is, I think, a very fair statement of the progress of this 
national bar. As far as I can find out, it was first conceived about 1930, 
and I believe that the survey report and job that Mr. Clark has done 
have about smoothed off all the rough edges. As far as the theory of 
the standard bar is concerned, it can stand very little improvement, 
although there is a difference of opinion on minor points, shall we 


say, among its strongest proponents. 


The cry of the bar examiner is for help in performing his daily 
function of giving the examination and appraising it. We are not 
positive that we can render the proper assistance. Certainly we haven’t 
the ultimate answer, but we think we have devised a plan whereby 
we can make a start that will result in an improvement. We intended 
to institute our little program, get our little show under way, so to 
speak, last year. But the opposition to it was so great from the point 
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of view that we were sabotaging the standard bar that we thought we 
had better defer it and come back and report again, and get further 
instructions. After all, it is up to the bar examiners whether they 
would like the National Conference to give them such help as we can 
in the way of placing in their hands questions and analyses, and follow 
that with statistical assistance; not as the Utopia we might hope to 
attain, but as an improvement in the day by day procedures. 


I believe the National Conference is equipped to undertake such a 
step on a small scale, and gradually build it up to where it should 
prove of tremendous value to the examiners. 


It is a question of whether you want it. We are fortunate today 
in that John DeGraff has made quite a study of the problem. John 
is president of the New York Board of Law Examiners and has been 
in the examining field for twenty-six years. He has probably devoted 
more time to the preparation of questions and reading and analyzing 
papers than anybody in the country. John is going to outline briefly 
a plan that is not a standard bar in any sense of the word, but a plan 
which, if put into being, should prove to be helpful in every jurisdic- 
tion. It is our firm belief that the carrying out of the program to be 
outlined today will prove to be a basic step in the ultimate institution 
of a standard bar. A few years of operation of this plan will, I am sure, 
demonstrate that many of the ideas expressed here today in opposition 
to the standard bar are groundless and will result in a far more univer- 
sal acceptance of the idea and a demand for its institution than now 
exists. Mr. DeGraff: 


Remarks of John T. DeGraff 
President, New York State Board of Law Examiners 


I am not one of the advocates of a national bar examination, al- 
though I have great respect for the members of this Conference who, 
for many years, have advocated such an examination. I do not intend 
to debate the subject today, however, because I expressed my scep- 
ticism of the value of a national bar examination and my doubts as to 
its practicability at the meeting of the Conference in New York last 
year. 


My purpose today is merely to outline a method by which we bar 
examiners can help ourselves to give better bar examinations. I do 
not profess to be able to give all the answers, but I will attempt to 
suggest a plan under which we can all cooperate to produce something 
better than we now have, and at the same time to lighten our burden 
of preparing questions. 
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Our biggest job, year after year, is preparing new questions. Once 
a year, twice a year, and in some states three times a year, we have 
to prepare a complete new examination. All the examining boards— 
and you have heard that there are 49 jurisdictions—are drawing new 
questions and answers and yet, with rare exceptions, none of the 
work so laboriously performed in one state is available to examiners 
in other states. If this Conference could furnish the initiative and set 
up an organization to make the questions and answers used in one 
jurisdiction available to the others, I think we could in time assemble a 
fund or pool of good bar examination questions that could be used to 
great advantage by all examiners. 


There are three basic sources of questions. The first, of course, is 
the untapped source of questions prepared by the bar examiners 
themselves. We have, in the 49 jurisdictions, an infinite variety of 
questions. A great many of them are bad, but there are many excellent 
questions, a lot of fairly good questions, and a lot of questions that 
are either usable in their original form or can be made usable with 
minor revisions. There may not be many of the $500 questions proposed 
for the national bar examination, but I am confident that we could 
assemble some good $64 questions and I am inclined to believe that we 
could all use some ordinary $5 or $10 questions. 


Another source of questions is the law school faculties. A great 
many law school professors are drawing questions year after year in 
their courses. Many of those questions could be used effectively on 
bar examinations. Many law school professors have a large reserve 
fund of good questions for their own personal use, and I am confi- 
dent that many professors would make some of their questions and 
answers available to bar examiners if they were asked to cooperate. 


And then there is the third source of made-to-order questions 
prepared by a full-time or part-time staff of the agency that could be 
created to assemble and distribute questions. This method requires a 
substantial expenditure and should be viewed as a long range rather 
than an immediate objective. 


All these three sources are available to us if we can create the 


‘necessary organization to set the machinery in motion. It should not 


be difficult to show bar examiners the advantages to be gained if they 
will contribute their best questions and answers to a central agency 
for distribution to other examiners. If we cast our bread upon the 
waters, we may reasonably expect to receive in return far more than 
we have contributed. 
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On a strictly mathematical basis, if every examiner were to co- 
operate and if all the questions contributed were found to be usable 
in other states, each Board could expect to receive 49 questions in 
return for each question contributed. It would, of course, be unreal- 
istic to indulge in such wishful thinking. Nevertheless, it is not un- 
reasonable to anticipate that each examiner would receive several 
good questions in return for each question contributed. 


It would be a mistake, I think, to offer to distribute questions 
before a substantial pool of good questions and answers has been 
assembled. You cannot mechanically take the questions that come in 
and send them out to someone else. They must be examined and 
classified as good, bad, or indifferent, and the ones that are not suit- 
able for use in other states should be eliminated. Someone would have 
to classify them by subjects, and decide what subjects are covered by 
the question because, in the first instance, we could supply only a 
limited number of questions on certain subjects that might be re- 
quested. 


In time, as this program grows, a complete examination might be 
sent out to be used, wholly or in part, as the examining board may 
determine. In the beginning, we could not supply a complete examina- 
tion. We would have to start on a modest scale which could be ex- 
panded to the extent that funds are made available. 


Questions would also have to be classified as to the time required 
to answer them. Some states use questions that can be answered in 
ten minutes, twenty minutes, or a half hour, but in other states, such as 
New York and California, forty minutes to an hour may be required 
to answer a question. Some of the questions that are used in one state 
may not meet the requirements or the preferences of another, but it 
wouldn’t take long to ascertain the type of question preferred by par- 
ticular states and to assemble a supply that could be used to meet 
those requirements. 


Of course, after the questions come in and are approved, it would 
be necessary to mimeograph copies for distribution to the various 
states. A question used in one area could be used in a different area 
at the same time, but it must be recognized that considerable discre- 
tion must be exercised so that questions used in one state will not be 
duplicated on the next examination in a neighboring state. As the fund 
of questions grows, this problem would present fewer difficulties. 


Each board would have complete freedom to use or discard or 
revise any question submitted to it. In many cases, the locale of the 
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question might have to be changed or the dates in the question might 
have to be changed to correspond with the date of the examination. 
Some boards may prefer to make more substantial revisions. Each 
board could be requested to report as to whether the question 
performed satisfactorily. With that type of information, perhaps sup- 
plemented by statistical studies of the performance of the question, 
so that questions which do not turn out well could be discarded, it 
would not take very many years to assemble a fund of several thou- 
sand acceptable questions upon which all states could draw periodi- 
cally when they feel the need of assistance. 


Such a program, of course, requires a staff and it also requires 
funds. But the advantage of this kind of a program is that you can 
start with whatever funds may be available so long as it is recognized 
that what you do is in direct relation to the funds you have to work 
with. You would not need $150,000 to start. You could make a begin- 
ning with $5,000 or $10,000. It wouldn’t be much of a beginning, but 
it would get the ball rolling. As a rough estimate, I would assume that 
somewhere from $25,000 to $35,000 a year would enable you to do an 
effective job in assembling and distributing questions and furnishing 
statistical advice and assistance to the various boards. 


It would not require a large expenditure to furnish statistical 
services for all state boards. I don’t think very many boards know how 
their examination actually performs. We all hear about it when a good 
man from a good law school fails the examination. Well, once in a 
while he should fail. The test is not whether an occasional good man 
from a good law school may fail an examination. The true test is the 
overall average. Are you passing the men at the top of their class in 
law school and failing the poor ones, or are you passing the poor ones 
who have high law school averages? Very few examiners know. But 
if each state were to send in to this central agency the law school aver- 
ages of the men who take the examination, together with the marks 
they get on the examination, the Conference could furnish a statistical 
report as to how a particular examination stacks up with the examina- 
tions in other states or other types of examinations. 


That sort of a study, for the states which might request it, could 
probably be done for something in the neighborhood of $5,000 a year, 
‘because it could be done by one trained clerk working under the 
guidance of a trained statistician. It could be supplemented by a fur- 
ther internal study to ascertain what made the examination perform 
poorly, in cases where further analysis is needed. 


This proposal involves a very modest expenditure but I think 
that if such a study were made we would then learn for the first time 
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how our examinations actually perform. And I have an idea—it may 
be an illusion—that some of the smaller states are doing a better job 
than they are given credit for. They may not have ideal procedures, 
their questions may look amateurish, and the holes may not all be 
buttoned up, but, after all they are functioning effectively if they con- 
sistently give better grades to the good students than they give to the 
poor students. No one can tell today how well our examinations 
function and no one will ever be able to appraise our examinations 
with accuracy until such studies are made. 


Where would the funds come from? Last year the Conference ap- 
propriated $4,000 to start this program. We had no illusions that $4,000 
would go very far. You would need at least one good man to take 
charge of the program, perhaps on a part-time basis in the beginning 
but certainly on a full-time basis as the program expands. The rest of 
the work could be done by part-time assistants, men who have had 
experience as assistants to the various boards or law school professors 
who might be interested in participating in such a project. 


Such an organization could, in time, perform a very real service 
for bar examiners. The acid test is whether the examiners would like 
it enough to provide the necessary funds. The emphasis in such an or- 
ganization should be on service. Questions would be furnished only 
if requested. Statistical tests and appraisals would be made only when 
asked for and there should be no attempt to force every state into a 
national pattern. 


Frankly, I don’t think any of us know enough about bar examin- 
ing to have a national bar examination. I think that by continued trial 
and error in the several states, and by making available to everyone 
the best that is being done in other states we will make a lot faster 
progress than if we attempted to create one agency to do all the exam- 
ining for all states. 


Of course, what I have suggested is but a beginning. Eventually, 
if this program should meet with general approval—and no one can 
tell until it is tried—it would have to be financed by the states. The 
most obvious way of financing such a program would be to increase 
the fees now paid by applicants. I would assume that some $5 to $10 
per applicant would provide an adequate fund to create an agency 
that could function effectively on a permanent basis. ' 


Obviously, few states could participate in the financing of such a 
program until its worth is established. So you have the problem of 
interim financing. Here we would have to depend on generous friends 
or the Foundations. This Conference was started with a $15,000 grant 
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from the Carnegie Foundation some 20 years ago. That $15,000 was 
disbursed $5,000 the first year, $4,000 the second, and so on down to 
the fifth year when they disbursed the final $1,000. In the meantime the 
Conference justified itself, supported itself, and developed into the 
very effective organization which we know today. 


In concluding these rambling thoughts I would like to leave with 
you a paraphrase of a well-known saying: “The Foundations help 
those who help themselves.” It is up to you gentlemen to decide whether . 
you want to wait until someone creates for us a full-blown organiza- 
tion of the type we would all like to see, or whether we shall take the 
bull by the horns and start our own organization on a modest scale 
in the hope that it may eventually grow into something in which we 
can all take pride and to which we can all look for expert advice and 
assistance. 


The Bar Examination Service 
Committee 


By Len Younc SmItTH* 


President, Illinois Board of Law Examiners, and Member of the 
Executive Committee of The National Conference of Bar Examiners 


Recognizing that a national or standard bar examination lies in 
the mists of the future, The National Conference of Bar Examiners 
has undertaken a project to improve the caliber of bar examination 
questions and of bar examinations generally, without in any manner 
impinging upon the freedom of action of the various jurisdictions to 
decide what to include in their examinations. Last September, the 
Conference, at its annual meeting in San Francisco, approved a resolu- 
tion to establish a service agency for the collection and distribution 
of bar examination questions. A Bar Examination Service Committee 
of eight examiners has been appointed to serve as a central agency 
whose principal function will be the collection and maintenance of a 
supply of good questions used in one state or law school, together with 
analyses, for distribution to bar examiners of other jurisdictions. To 
administer the plan, the Committee has engaged the services of a 
professor of law, who will appraise all questions submitted to the Com- 
mittee to determine those suitable for use in other states, whether in 
their original form or after minor revisions. 





* Remarks at the annual meeting of the Association of American Law Schools in 
“2A 


Chicago-on December 28, 1952. 
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Because the scope and content of bar examinations is a matter of 
concern not only to bar examiners but also to the highest courts of 
the states, the law schools, the bar, and last but not least the law 
students, our Committee requests your aid in the project described. 
Law teachers are eminently equipped to prepare bar examination 
questions, and the law school type of question is preferred for use 
in bar examinations. A valid criticism of some bar examination ques- 
tions has been that they bear little, if any, resemblance to questions 
given by law schools in the same subjects and that if a resemblance 
does obtain it is purely coincidental. To achieve a higher degree of 
correlation between bar examinations and your law school objectives, 
and, also, to improve the quality of bar examinations, we seek your 
assistance. Where correlation between bar examination results and 
law school standing of applicants is high, as in Illinois, use of the 
facilities of the Committee should effect an even greater degree of 
correlation in the future, to the satisfaction of all concerned. 


You of the law schools have a veritable gold mine of excellent 
questions used on past examinations. Your questions will afford 
examiners more accurate knowledge of the type of examinations with 
which applicants are familiar and this will, in turn, result eventually 
in better prepared questions by the examiners themselves. Specifically, 
we ask that you supply us with copies of examination questions pre- 
pared and successfully used by law school faculties during the past 
few years and that, in the future, you furnish us regularly, annually 
or semi-annually, copies of questions given on your current final 
examinations, which, in your opinion, lend themselves well to use in 
bar examinations in other states. If each member of the faculty of each 
law school represented here would contribute, initially, but two or 
three questions in his special field, the burden would be light indeed 
and the reward great in assuring, first, an improvement in bar examina- 
tion questions, second, a greater degree of correlation between our 
questions and your questions in a given subject, and, third, a better 
testing device with a resultant closer correlation between bar examina- 
tion standing and law school records of applicants. 


Before enlisting aid elsewhere, we are helping ourselves. From 
their storehouse of questions, examiners are being requested to select 
and send to us from past bar examinations, a minimum of ten ques- 
tions, with answers. Already, substantial contributions are at hand— 
one hundred questions from the California Committee of Law Exami- 
ners—these, as you know, are really law school questions as they are 
prepared by law school teachers in other states for use in California. 
And, the New York and New Jersey examiners and their assistants, 
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and the Illinois examiners, have volunteered their services in apprais- 
ing questions submitted. But we need more than our old questions 
and the aid of their authors. 


Are questions desired in all subjects covered on bar examina- 
tions and taught in law schools? Bar examination coverage, by sub- 
jects, ranges from Agency to Workmen’s Compensation, and includes 
at least sixty-one subjects. A recent survey of the legal profession 
discloses that thirteen subjects, covered in bar examinations in not 
less than forty states, are sometimes referred to as “must” or “core” 
subjects. These subjects are Contracts, Criminal Law, Real Property, 
Agency, Constitutional Law, Corporations, Equity, Evidence, Negoti- 
able Instruments, Pleading, Torts, Personal Property, and Wills. In 
the beginning, good questions in these basic subjects will undoubtedly 
be more serviceable to the Committee as it assembles a stockpile of 
questions available for use throughout the country. Questions in such 
local subjects as Community Property and Mining Law, irrespective 
of their degree of excellence, would be useful only to a limited extent. 
I do not mean to even intimate that questions in other subjects are 
not desired—any and all of your questions will be gratefully received. 
Indeed, questions in the newer subjects such as Federal Taxation and 
Federal Jurisdiction and Procedure will be particularly helpful as the 
scope of bar examinations is broadened to include them and other 
subjects which may loom on the legal horizon. 


We must request that your fine questions be accompanied by suit- 
able answers containing citations of authority. We simply do not have 
the funds at this time to pay for the professional help necessary to 
prepare satisfactory answers to questions submitted without answers. 


The early success of our program is dependent, in large measure, 
upon the cooperation of the law schools. If law teachers will send us 
their best questions on their final examinations and bar examiners 
will supply us with their best questions immediately following each 
bar examination, the Committee will soon have a rich pool of superior 
questions, a reservoir available to boards of examiners everywhere. 
We believe that your cooperation in our proposal to build up an ade- 
quate supply of questions will result in a better coordination between 
‘bar examinations and courses in law school curricula, the method of 
teaching in law schools and law school examinations. To aid us in the 
solution of the ever-present problem of selecting qualified persons for 
admission to the bar, we urge your cooperation; we plead for your 
aid and assistance, and, this being Sunday morning, may I quote from 
the scriptures, “Come over into Macedonia, and help us.” 
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Letter to Bar Examiners 


To ALL Bar EXAMINERS: 


At the San Francisco meeting of The National Conference of Bar 
Examiners in September, it was decided that an effort should be made 
to work out a system under which good examination questions used 
in one state could be made generally available for distribution to bar 
examiners of other jurisdictions. The hope was expressed that, by 
means of such a system, our burden in preparing bar examination 
questions and answers could be reduced and the quality of bar exami- 
nations generally improved without in any way infringing on the 
freedom of action of the various jurisdictions to decide what to include 
in their examinations. 


To carry out this idea, a committee known as the Bar Examina- 
tion Service Committee has been appointed to act as a collecting and 
distributing agency for examination questions and answers and to 
make statistical services available to bar examiners, upon request, for 
the purpose of evaluating the performance of bar examinations. 


The plan calls for the Bar Examination Service Committee to 
collect and maintain a supply of good questions, with answers, which 
can be drawn upon to fill requests of bar examiners for questions on 
any specified subject or subjects. If the program develops satisfac- 
torily, it is hoped that we may ultimately be able, on request, to supply 
a complete bar examination. The objectives of the program will be 
outlined in the forthcoming issue of The Bar Examiner which will be 
delivered to you later this month. 


To put the plan into operation, we would appreciate it greatly 
if you would select and send to us, from your past bar examinations, 
10 or more questions, with answers, which you consider to be superior 
in quality and useful for examination purposes in other states. All 
questions submitted should be accompanied by suitable answers con- 
taining citations of authority. Questions without answers will be of 
no value in this program. 


We are attaching a check list covering the information which we 
need in connection with each question and answer, in order to render 
the most efficient service. Our chief aim is to build up, as rapidly as 
possible, a good supply of first-rate questions which can be drawn 
upon to fill the requests of bar examiners everywhere for questions 
on various subjects. However, we cannot distribute questions until 
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we get them. The success of the program and the speed with which 
it can become helpful to examiners throughout the country depend 
entirely upon the early cooperation of all bar examiners in sending 
us good questions and answers in response to this request. 


Just as soon as we are in a position to make questions and answers 


available for distribution, all examiners who have indicated a desire 
to participate in the program will be notified. 


Sincerely yours, 


JoHN T. DeEGRAFF 


Bar Examiners Check List 


PLEASE: 


B. 


fe a 


Label each question as to subject or subjects with which it deals, 
e.g., “Wills,” “Contracts,” “Real Property and Corporations,” “Sales 
and Insurance.” 


Be Sure To SEND IN THE ANSWER WITH EacH QUESTION. 

Be sure that the answer contains appropriate citations of authority. 
Indicate the proper time allowance for answering the question. 
State when the question was last used on an examination. 


State whether the question has ever been published and, if so, 
the date of publication. 


If the question was obtained from an out-of-state law school pro- 
fessor, please indicate that fact and specify the state in which the 
law school is located. 


Since we need questions that can be useful in all states, please do 
not select any questions where the answer turns on local statute law. 











Survey of Bar Review Courses * 


The Association of American Law Schools’ Committee on Bar 
Admissions sent out a questionnaire on bar review courses to 107 
member schools. Replies were received from 101 of them. Your Com- 
mittee felt that in view of this great interest in the problem the details 
of the survey should be made available through the Journal. 


1. School-operated Bar Review Courses 

Of the 101 schools that responded, 90 do not operate a bar review 
course. Ten schools do, all following graduation, and all without credit. 
The length of the courses in these schools varies from 3 to 12 weeks, 
depending upon the date of the bar examinations. The fees for the 
school-operated bar review courses range from free to $150 per student. 
Some schools (3) use their own staff; most use practicing lawyers. 
Payment for this service ranges from nothing (2) to $2100 (1) for the 
course, or from $8 (1) to $40 (1) per lecture hour. The average is 
approximately $1200 to $1500 for the course, or $25 to $30 per lecture 
hour. Two schools have, in the past, with AALS approval, operated 
pre-graduation bar review courses, without credit. 

2. Privately owned, encroachment on student’s time. 

Only 54 schools are faced with the problems posed by the operation 
of a bar review course in the immediate vicinity. This factor colored 
the answers to the question whether bar review courses encroached on 
the time of the third year students. Of the 54 schools faced with the 
problem, 32 reported encroachment, as against 22 who did not feel any 
pressure from this source. Pre-graduation bar review courses caused 
most of the trouble. A short period between graduation and the bar 
examination appeared to be a very important factor. The length of these 
privately-operated bar review courses ranged from three months to 
five months, with daily meetings of from 2 to 6 hours. The costs ranged 
from $30 to $300, depending upon the length of the course, the com- 
munity, etc. 

3. Bar examination dates, encroachment on student’s time. 

A slight majority (51 to 45) of the schools were of the opinion that 
the dates of bar examinations had no effect on the study habits of 
students during the third year. The answers to this question indicated 
that the problem is local. Where the bar examination comes soon after 
graduation, encroachment is felt; otherwise not. Forty-one schools 
reported that a change of bar examination dates would be helpful, as 
against 36 who felt no need for or advantage from such a change. 

Many answers indicated that there should be an 8 to 12 week period 
between the close of law school and the giving of the bar examination. 





*Reprinted from the Journal of Legal Education, Volume 5, Number 2. 


36 





More schools were troubled by early bar examinations than by 
bar review courses. This would seem to indicate that time for an 
adequate review for the bar examination is the crucial factor. 

4. Educational value. | 

The next series of questions in the questionnaire was directed at 
the recommendation of the A.B.A. Survey of Legal Education, as 
reported by Professor Harold Shepherd in Bar Examinations as Testing 
Devices, 19 Bar EXAMINER 51, 61 (1950): “That the law schools seri- 
ously consider whether the time has not now arrived when they should, 
immediately after graduation offer to their students a comprehensive 
survey of their law school work. If properly planned and developed, 
this comprehensive review could have a general educational value and 
would fill a need for which there is now no adequate provision.” 

With respect to bar review courses, 72 schools felt that bar review 
courses have, or if properly taught can have, educational value. Thirty 
favor a law school-operated bar review course (even though only 10 
are now so engaged). Sixty schools are opposed to law school opera- 
tion of such courses; 4 have no objection to it, 3 are undecided, and 
10 did not answer this question. Nine schools favor bar review courses 
prior to graduation. In most instances these 9 schools are also those 
where the time of the bar examination seriously encroaches on law 
school students’ time in the third year. 

5. The Association Standard 

In spite of the fact that 60 schools indicated an opposition to law 
school-operated bar review courses, only 5 schools were in favor of a 
Standard preventing law schools from conducting such courses at any 
time. Apparently most of these 60 schools are simply opposed to offer- 
ing such a course in their own schools. 

Forty-four schools were in favor of retaining the present Standard 
IX-2, which permits such courses after graduation. 

Thirty-eight schools were in favor of adopting the proposed new 
Standard, which reads as follows: 

“Bar Examination Courses. A member school shall not offer, 

as a course given for credit toward graduation, instruction 

designed primarily as a bar review course. When such instruc- 

tion is given as a non-credit course prior to graduation, the 
member school must file with the Executive Committee an 
explanation of the circumstances leading to its decision.” 

6. Conclusion. 

In the light of the above information the Committee on Bar Admis- 
sions is of the opinion that a school faced with the problem of encroach- 
ment on its students’ time either because of an early bar examination 
date or bar review courses, or both, should be free to meet this prob- 
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lem in the way it decides is most appropriate to achieve the best possible 
legal education for its students. Consequently, we have recommended 
the above proposed Standard to the Executive Committee for action at 
the next meeting of the Association. 
Respectfully submitted, 

Paut E. Bryan, Emory 

Rosert KinGsLey, Southern California 

Marvin Larson, Washburn 

Wiuu1am T. Muse, Richmond 

A. C. Russet, Louisville 

Austin Scott, Jr., Colorado 

GeorcE N. Stevens, Washington 

Chairman 


Action on the Above Report 


Dean George Neff Stevens, who served as the Chairman of the 
Association of American Law Schools’ Committee on Bar Admissions, 
advises that the proposed new Standard, quoted in the above report, 
was adopted at the December meeting of the Association and is there- 
fore effective immediately. He comments as follows: 


“The survey we conducted indicated that a majority of the 
schools believe that bar review courses have educational possi- 
bilities if properly conducted. They also indicated that the best 
time for conducting such a course, either before or after examina- 
tions, was a local problem. Many schools indicated that, where the 
period available for review by their students between the close of 
the school year in June and the time of the bar examination was 
less than six weeks, they were faced with a serious encroachment 
on their students’ time during the last quarter or semester of the 
school year. Consequently, they felt that where the time for the 
bar examinations could not be changed so as to permit an eight to 
ten week review period, the best way to solve the problem would 
be to permit the schools to run a bar review course prior to gradu- 
ation. It was also the opinion of many of the schools faced with 
this problem that they could do a far better job educationally with 
the bar review courses than is being done by the so-called quiz 
masters. These reasons, I believe, played an important part in the 
adoption of the resolution. 

“Preliminary returns on our questionnaire to bar examiners 
also indicated that a substantial number of bar examiners were 
favorable towards this change. A complete report, however, is not 
available at this time.” 
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Professional Responsibility 


As a result of cooperation between the American Bar Association’s 
Standing Committee on Unauthorized Practice of the Law and the 
Association of American Law Schools’ Committee on Cooperation 
with the Bench and Bar, the following recommendations have been 
made: 


1. The establishment and maintenance of a high degree of pro- 
fessional responsibility in the legal profession is the joint duty 
of the law schools, bar associations, and boards of bar examiners. 
Accordingly it is recommended that permanent liaison between 
representatives of these groups be established to promote mutual 
understanding of the problems of each of these bodies and to 
better coordinate their respective efforts. 


2. It is recommended that the present liaison between the Ameri- 
can Bar Association’s Standing Committee on Unauthorized Prac- 
tice and the A. A. L. S.’s Committee on Cooperation with the 
Bench and Bar be continued to bring about the permanent liaison 
proposed in paragraph 1. 


3. Law schools should again be reminded of their responsibility 
to their students and to the profession to provide adequate train- 
ing in professional responsibility. Each member of the faculty 
should be made aware of the need for stressing the responsibility 
of the profession as problems arise in his own field. 


4. The A. A. L.S. should make a study of the materials currently 
available. If it is found that there is a need for publication of 
additional materials to supplement those now in use, the A. A. L. S. 
with the cooperation of other organizations should assume the 
responsibility of seeing that this need is satisfied. 


5. The A. A. L. S. should undertake the responsibility of en- 
couraging the study of methods of instruction in this area. It 
should be made known that there is needed from individual 
teachers their ideas on the best classroom procedure for treating 
these matters in separate courses or incidentally in courses in sub- 
stantive and adjective law. 


6. The A. A. L. S. should encourage those schools who provide 
graduate training for law teachers to include in their curricula 
a consideration of materials and methods to be employed. 

7. Bar associations should be encouraged to make a thorough 
examination of their own situations and to make such reforms as 
are required. They should constantly stress to their own members 
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the importance of the lawyers’ conduct and promptly initiate 
action against the transgressors. Because they represent the prac- 
ticing element of the profession and are in closer contact with the 
substantive evils to be avoided, the bar associations should articu- 
late the difficulties being encountered in this area for the guidance 
of the law schools. The bar should help in the preparation of the 
materials to be used, furnish speakers, and generally assist the 
law schools in this endeavor. 


8. Bar examiners should be requested to give sufficient im- 
portance to the problems of professional responsibility on bar 
examinations as would require a person to have a thorough 
knowledge of the subject in order to pass the examination. 


1952 Review of Legal Education 


The A.B.A. Section of Legal Education and Admissions to the Bar 
has just issued its Annual Review of Legal Education for the year 1952. 
Copies may be obtained by writing to the American Bar Association, 
1140 North Dearborn Street, Chicago. 

The Review lists the law schools in the United States with data 
as to their enrollment, tuition, requirements for entrance, and number 
of teachers, gives in tabular form the minimum requirements for admis- 
sion to the bar in each jurisdiction of the United States, and furnishes 
a summary of the Standards of the American Bar Association and of 
law school attendance for the school year 1951-1952. 

In the fall of 1952 there were 35,634 students in law schools 
approved by the American Bar Association, and 5,642 students in law 
schools not so approved, a total enrollment of 41,276. In the fall of 
1951 there were 39,626 law students in A.B.A. schools and 7,984 students 
in law schools not so approved, or a total of 47,610. Law school enroll- 
ment therefore deceased thirteen per cent during the past year. 


Average in Approved Schools—1952 


71.1% of the students in the 124 approved law schools are in 
morning classes 


26.4% of the students are in evening classes of 39 schools 


2.4% of the students are in afternoon classes’ of 5 schools 


Average in Unapproved Schools—1952 


13.4% of the students in unapproved schools are in morning 
classes of 9 schools 
86.6% of the students are in evening classes of 39 schools 
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